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ARGUMENT 
A. THE DEFENDANTS' CONTENTION THAT THE PLAINTIFF 
HAS NOT PROPERLY PREPARED OR CITED TO THE 
RECORD IS MOOT BECAUSE THE PARTIES HAVE 
STIPULATED TO CORRECT THE RECORD 
The defendants' contention that the plaintiff failed to compile and properly cite to 
the record on appeal is no longer an issue in this case. The parties stipulated that the 
record on appeal should be corrected to include missing materials. Rule 11(h) of the 
Utah Rules of Appellate Procedure states, in part, that, "If anything material to either 
party is omitted from the record by error or accident or is misstated, the parties by 
stipulation . . . either before or after the record is transmitted, may direct that the 
omission or misstatement be corrected and if necessary that a supplemental record be 
certified and transmitted". Utah Rule App. Pro. 11(h). 
On October 30, 1998, the parties, pursuant to Rule 11(h), stipulated and moved 
the court for an order directing that the record on appeal be corrected to include: (1) the 
plaintiffs memorandum in opposition to the defendants' motion for summary judgment, 
(2) the defendants' reply memorandum to the plaintiffs memorandum in opposition to 
defendants' motion for summary judgment, and (3) the depositions of Carol Capato and 
Tena Holbrook. R. 166-373. The trial court granted that motion on November 3, 1998 
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(R. 374-75) and the clerk received the supplemental index on December 11, 1998. 
Accordingly, Point I of the defendants' argument in their appellate brief is moot. 
B. EVEN ASSUMING THAT THE ALLEGED WARRANTY 
DISCLAIMER IS VALID, THE DEFENDANTS ARE 
POTENTIALLY LIABLE IN TORT FOR THE PLAINTIFF'S 
PERSONAL INJURIES 
All of the cases cited by the defendants involve economic loss-that is, damages 
for loss of the value of goods sold. Those cases are breach of warranty cases. Those 
breach of warranty cases do not prevent a party who is physically injured from recovering 
for tort liability. 
Even if this court were to hold that the defendants' alleged disclaimer absolved the 
defendants of liability under a warranty, the court should still find the defendants 
potentially liable for the plaintiffs personal injuries under a strict liability theory. See 
Elite Professionals v. Carrier Corp., 827 P.2d 1195, 1201 (Kan. App. 1992) (holding that 
a disclaimer of warranty will not stop a purchaser from recovering under strict liability); 
See also Davidson Lumber v. Bonneville Investment, Inc., 19A P.2d 11 (Utah 1990) 
(holding that tort actions are "outside the confines" of U.C.C. breach of warranty actions 
and suggesting that a tort action is often preferable to a breach of warranty action when 
the plaintiff has been injured by a seller's defective product). 
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Even if this court finds a valid warranty disclaimer in this case, the court should 
hold the defendants potentially liable for the personal injuries the plaintiff suffered and 
reverse the trial court's summary judgment at least in part. The Utah Supreme Court has 
held that although a warranty disclaimer may serve to relieve a seller of the property 
damage caused by the sale of a defective product, it does not relieve the seller of strict 
tort liability for personal injuries caused by such a product. See Interwest Construction 
v. Palmer, 923 P.2d 1350, 1356 (Utah 1996) (holding that "on grounds of public policy, 
parties to a contract may not generally exempt a seller of a product from strict tort 
liability for physical harm to a user or consumer. . . .") Therefore, even if this court 
finds that the alleged warranty disclaimer absolves the defendants of liability for property 
damage, it should still apply a strict tort liability theory to find defendants potentially 
liable for plaintiffs physical injuries. 
To recover on a strict liability theory against a seller engaged in selling products, 
a plaintiff must prove: 
(i) that the product was unreasonably dangerous 
due to a defect or defective condition, 
(ii) that the defect existed at the time the 
product was sold, and 
(hi) that the defective condition caused the 
plaintiffs injuries. (Citations omitted.) 
Palmer at 1356. The car that plaintiff purchased from defendants was unreasonably 
dangerous because it allegedly had a defective driveline flex disc. (Plaintiffs 
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Memorandum in Opposition to Defendants' Motion for Summary Judgment at iv). This 
alleged defect existed in the Mercedes at the time the car was sold. (Flex discs are to be 
replaced every three years or 3,000 miles, and there is no evidence that the flex disc on 
this car was ever replaced). Id. The defect in the flex disc allegedly caused the airbag 
to deploy improperly while plaintiff was driving on the highway. This improper airbag 
deployment caused plaintiffs injuries. The plaintiff has a strict liability claim, separate 
and apart from any breach of warranty claims, for the personal injuries she sustained 
while driving the car she bought from the defendants. 
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IV, 
CONCLUSION 
The defendants claim that an alleged warranty disclaimer bars plaintiffs recovery 
of any damages plaintiff sustained as a result of defendants' sale of a defective 
automobile. That is incorrect. This court should find, at a minimum, as a matter of law 
that the existence of a warranty disclaimer does not preclude plaintiffs recovery for 
personal injuries she sustained when the car she purchased from defendants 
malfunctioned. 
Furthermore, the trial court incorrectly granted the defendants' motion for 
summary judgment because there are material facts in dispute in this case. There is a 
dispute as to what occurred when the car was purchased. The trial court erroneously 
granted the defendants' motion for summary judgment. 
Accordingly, this matter should be reversed and remanded for further proceedings. 
DATED this /<=* day of January, 1999. 
ROBERT J. DEBRY & ASSOCIATES 
Attorney for Plaintiff 
By: 
MARK DALTON DUNN 
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